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1 93 O S — Senator Huey Long speaks for 15 hours on the Senate floor, reading the Constitution,

Shakespeare and giving out recipes for his favorite Southern dishes. He was unhappy with some of

Roosevelt’s New Deal legislation. 1957 — Senator Strom Thurmond spoke for 24 hours and 18 minutes

before he had to give up the floor to use the restroom. He captivated his Senate colleagues by reading the

election laws of the states. He holds the Senate record for longest speech. 1964 — Various Southern Senators

seeking to block passage of the Civil Rights Act tied up the Senate for 57 days until Hubert Humphrey, the

Democratic Whip, finally put together enough votes to end the debate. Civil rights legislation then passed.

1992 — Senator Alfonse D’Amato chatted and sang on the Senate floor for over 15 hours, including renditions

of “The Yellow Rose of Texas” and ‘South of the Border”.

2005 — As of the writing of this lesson, our Senate is

in debate over one of President Bush’s appellate court
nominees, Priscilla Owen. However, at any point in
time, a halt to the debate could be called and we could
be witness to a history-changing event in the Senate:
the ‘nuclear option’ that could end the use of the fili-
buster for judicial nominations. You're asking, what in
the world does that mean and why are senators acting
so strangely? Put on your thinking caps because we’re
going to get to the bottom of these mysterious phrases
and the broader issues behind them.

Typical for the Senate, the current controversy is complex
and is dependent on a set of specific rules and parliamen-
tary procedures. One of these procedures is the filibuster,
which is basically a speech from one senator, or group of

senators to hold the Senate floor in order to prevent a vote.

Filibusters have been used extensively to halt legislation
or presidential appointments; however, never before has
a filibuster been used to prevent a vote for a president’s
judicial nomination.

Constitutional Basis of the
Filibuster

Let’s now examine why a filibuster would be allowed

in a government chamber like our Senate. When the
Founders crafted our Constitution, they started with the
presumption that human being are born with rights.
The purpose of government is to protect and enhance
the rights of the individual by safeguarding the physical
person and his/her property. This is why we have crimi-
nal laws and officials of government to enforce the laws.
However, the Founders were also concerned with how
to protect the people from the government. Govern-
ments could abuse the trust of the people; officials and
institutions could be corrupted by money or power. The

Founders agreed that the powers of government must be
divided among three branches and a careful system of
checks and balances tied these branches together. The
filibuster, and the way the Senate operates, actually has a
profound effect on the checks and balances among the
Legislative, Executive and Judicial branches.

For the Founders, the Senate having only two members
from each state was to be a deliberative body of eminent
men (and now women!). The Founders designed the
House of Representatives to reflect the will of the majority,
by allocating elected representatives in proportion to the
population. In the Senate, the Founders hoped smaller
numbers would facilitate debate leading to wiser decisions,
which at times may have to counter the passions of the
people as represented in the House of Representatives.

Lengthy and substantial debate has always been encour-
aged in the Senate. Article I, section 5 of the Constitution
states that the House and Senate can determine the rules
of their proceedings. Early on, the House of Representa-
tives voted to limit the time spent on debate, but the Sen-
ate chose to leave debate unlimited. In addition, the fram-
ers equipped the Senate with the power to give “advice
and consent” to the President’s nominations for Executive
positions and for the federal Judiciary. The Senate took
advantage of its special position in our government and
asserted its independence. Through many delay tactics
and outright “no” votes, the Senate has rejected hundreds
of Executive nominees.

History of the Filibuster

Historically filibusters were used to prevent votes on
legislation, and at times Presidents and majority parties in
Congress rebelled against what they saw as an intrusion
on Presidential powers and the will of the majority. This
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tension came to a head in 1917 during WWI. Filibusters
were being used frequently to delay votes on funding and
conducting efforts for the war. President Wilson decried
the actions of the Senate during the wartime crisis. He
said, the “Senate of the United States is the only legislative
body in the world which cannot act when the majority is
ready for action. A little group of willful men, represent-
ing no opinion but their own, has rendered the great gov-
ernment of the United States helpless and contemptible.”
He said the Senate must adopt a rule to end debates in a
reasonable time — called a “cloture rule”. The Senate did
agree to a rule, requiring a 2/3 majority to end debate. In
effect, this did not limit debate much at all because a 2/3
majority is very difficult to obtain. In 1975, the rule to end
debate was changed to 3/5 or 60 votes needed.

Let’s jump over to the judicial branch for a moment. The
Judiciary is the final interpreter of the Constitution. It
should show itself to be politically independent in pro-
tecting the rights of the citizens. The Founders thought
that the judiciary must operate outside of the control of
the other branches; that is why judges serve for life. They
shouldn’t have to court the favor of politicians, nor worry
if their decisions are unpopular.

The Constitution says that federal judges will be nominated
by the President and confirmed by the Senate (Article 2, sec-
tion 2) with the Senate’s advice and consent. The meaning
of “advice and consent” has become important as federal
judges have recently asserted their power in many areas of
our lives. Important cultural issues such as abortion, gay
marriage and preferences for minorities are often decided
by the courts.

Part 2:
Proponents of Judicial Filibuster

For the first time in the Senate’s history, a party (in this
case the minority Democrats) has decided to use the fili-
buster to prevent a vote for some of a President’s judicial
nominees. The Democrats see their power to give advice
and consent as an important check on the Executive and
the judicial branches. They believe the filibuster is an
important tool in protecting the views of the minority
party. Recall that presently the Republicans control the
White House and both chambers of Congress. Senate
Minority Leader Harry Reid (D-Nev) said, “Right now, the
only check on President Bush is the Democrats’ ability to
voice their concern in the Senate. If Republicans roll back
our rights in this chamber, there will be no check on their
power. The radical, right wing will be free to pursue any
agenda they want.”

Some political scholars agree with this position, that
government functions better when one party is not in
complete control and minority viewpoints are respected.
Another argument is that even the threat of filibuster
produces moderation and cooperation. Presidents may be
more likely to come forward with mainstream choices of
nominees if they know the minority party can block their
appointments. Given that federal judges serve for life,
many believe it is important that radical judges are kept
out of the federal system because their decisions far outlive
the current political administration or cultural landscape.

Opponents of Judicial Filibuster

Republicans are gathering their forces on the other side of
the filibuster question. They argue that traditionally, fili-
busters have not been used against judicial nominees, but
mostly against legislation or executive positions. Hold-
ing out on judicial appointments threatens the already
overloaded justice system. Any citizen whose life, liberty
or property is at stake before a federal court could be a
filibuster victim.

In addition, the Constitution does not state anywhere
that the Senate needs to hold a full-blown trial on judicial
nominees. There is evidence that the Founders intended
that the confirmation process be simply a guard against
cronyism. Alexander Hamilton wrote in Federalist No.
76: To what purpose then require the cooperation of the
Senate?...It would be an excellent check upon a spirit

of favoritism in the President, and would tend greatly to
prevent the appointment of unfit characters... Hamilton
further noted that the Senate’s confirmation role would
be “in general, a silent operation”. Hamilton’s view is a
far cry from the current method of intense questioning
and debate on judicial nominees. This public scrutiny is a
recent phenomenon; it was not until 1955 that nominees
even appeared and testified before the Senate.

Another argument made by opponents of the filibuster

is that the Founders clearly specified instances when a
vote by a supermajority of more than 51 votes is required.
These cases are: to remove a Member of Congress, to
convict in an impeachment trial, to override a Presiden-
tial veto, to ratify a treaty, and to propose amendments to
the Constitution. There is not evidence that the Found-
ers intended more than a simple majority vote of 51 to
confirm judicial appointments. The Constitution provides
for majority rule unless it expressly states otherwise. But,
in practice, the filibuster makes a supermajority necessary
to bring a nominee to the floor for a vote. Recall that it
requires 60 votes to stop a filibuster. Some argue that the
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Senate filibuster rule is therefore unconstitutional — it
prevents a majority of the Senate from exercising its
confirmation role.

Opponents of judicial filibusters also argue it threatens
the independence of the Presidency and the Judiciary,
and that it shifts the balance of power in the Senate too
much toward the minority party.

Current Questions

Many believe the present battle is really about the
anticipated one to two vacancies on the Supreme
Court during this second Bush administration. The
President and Republicans want to preserve what
they see as their earned right, based on the majority
of voters from the last election and the Constitu-
tion, to determine the next Supreme Court justice.
The Democrats want to preserve what they see as
their right to voice the view of the minority, and to
directly influence the choice of the next Supreme
Court nominee.

The resolution of the use of filibusters for court
nominees may well be determined by the time

you read this article. According to Senate rules,

the Republicans could simply use a majority vote

to ban the use of filibusters for judicial nominees
while maintaining the use of filibusters for legisla-
tion. This procedure was flippantly named the
“nuclear option” by Senator Trent Lott (R-Ms).
Democrats jumped on this term because it describes
the future state of affairs in the Senate should the
Senate Majority Leader, Bill Frist, pursue this policy.
Democrats have said they will bring Senate busi-
ness to a halt by use of their own procedural tactics.
The atmosphere will become even more embittered
and toxic. Legislative work on issues important to
Americans could cease. To avoid this scenario some
Senators from both parties are negotiating to find

a compromise that would give the minority more
of a voice in the process, while avoiding the use of
filibusters for judicial nominees.

Squarely in the middle of these political power
plays are the nominees themselves, jurists who

appear to have the approval of the majority of the
Senators, as well as broad based support in their
home states and recommendations from the Ameri-
can Bar Association. Democrats; however, believe
the nominees as “out of the mainstream” and have
radical views. Republicans say they are pawns in a
political firestorm.

At first the filibuster issue may seem all about unim-
portant rules and procedures. But we have seen that
it is really about the relative power of the minority
in the Senate, the relative power among the branches
of government, and how we interpret the Constitu-
tions mandate for the Senate to provide “advice and
consent” for federal judicial nominees. You have the
knowledge now to answer that first question: What’s
the deal in the Senate? M

Vocabulary

Appellate — A court having the authority to review the
decisions of a lower court.

Parliamentary — In accordance with the body of rules
governing the proceedings of a legislative assembly.
Filibuster — The use of irregular or obstructionist tactics by a
member of a legislative assembly to prevent the adoption of a
measure.

Presumption — A belief or assumption.

Deliberative — Having the function of a careful, slow decision.
Eminent — High in status, rank or repute.

Facilitate — To make easier or less difficult.

Contemptible — Despicable.

Cloture — The closing of a debate in a legislative body in order
to bring the question to a vote.

Incursion — An invasion of a place or territory.

Right Wing — The conservative or reactionary element in a
political party.

Cronyism — The practice of favoring one’s friends in political
appointments.

Supermajority — A vote requiring more than a simple
majority for approval.

Vacated — To leave a position.

Flippantly — Lacking in seriousness.

Obstructionist — A person who deliberately delays progress.
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Teacher’s Guide

Virtue In Action

What's the Deal With the Senate?

VIRTUE IN ACTION FOSTERING CITIZENSHIP THROUGH CHARACTER EDUCATION

Lesson Goals Discussion Question Options
P Help students understand the 1. Which of the below statement(s) make the most sense to you? Why? How do we
filibuster, including: balance majority and minority rights?
- Whatit is
- Historical development and basis in * The current filibusters of judicial nominations are not only unprecedented
the Constitution and wrong, they are offensive to our nation’s constitutional design...The
- Effects on the relative powers of the essence of our democratic system of government is simple: Majorities must
minority and majority parties in be permitted to govern. (Senator John Cornyn (R-TX))
the legislature
- Effects on the balance of powers + The fundamental maxim of republican government...requires that the sense
between the executive and of the majority should prevail. If supermajority voting requirements were
legislative branches the norm, it would no loner be the majority that would rule; the power
- Current applications with judicial would be transferred to the minority. (Alexander Hamilton, Federalist 22
nominations and its effect on the and James Madison Federalist 58.)

present nominations
* Now is the perfect moment...to get rid of an archaic rule that frustrates

P Help students understand the democracy and serves no useful purpose. (New York Times. Jan 1, 1995.)
judicial branch, including its role
in our government, increasing + The filibuster is one of our democracy’s oldest and most important checks on
importance in deciding important the power of the majority. It preserves our two bedrock values: protecting
issues of government and the the rights of the minority and promoting compromise. (People for the
culture, and the nomination process. American Way. www.pfaw.org)
P Provide students with the
information and background to + The filibuster is not ultimately about the right to talk — it’s about the minority
develop their own view as to whether party’s right to block a vote...This is the minority’s resort, their last shot at
the filibuster should be applied to making a difference. Without it, the President has no compelling reason to
judicial nominations negotiate with anyone outside of his political base. (NPR. May 16, 2005)
The lesson has 2 parts, both with 10-15 2. Given our review of the Constitutional basis for the Senate to provide “advice
minutes of student reading and 20-30 and consent” on judicial nominations, do you believe the use of the filibuster is in
minutes to engage in discussion questions alignment, or in opposition to the Constitution and the Founders’ intent?

and / or journal writing.
3. Democrats have said that if the Republicans change the rules for ending filibusters,

they will take over the rest of the Senate agenda in their way. “We are going to

use this as an opportunity to talk about items on the agenda that the Republicans
don’t want to talk about” such as pension security, the minimum wage, education
and the price of prescription drugs. (Sen. Dick Durbin (D-IIL).Sen. Schumer said
they will use standing rules to delay Senate business. What is your opinion of
these statements? Is this a model of politics with which you agree?

4. Presidents have had the most success with nominations when they view the Senate
as their partner in the nominations process, not an adversary. The better way than
the one being pursued is not tyranny of the majority in the Senate, but bipartisan
cooperation and consultation with Senators on both sides of the aisle. (People for
the American Way. www.pfaw.org) Do you agree with this statement? Do you
think this is what the Founders envisioned?



Extended Activities

A. Divide your class into two parties. Name them whatever
you wish but give each an agenda of policies. One party
should be in the majority and one in the minority. After
limited debate on the policies, vote on a number of issues.
How did the majority/minority positions hold? Would
it be difficult to get over 60% of the class to agree on an
issue that is controversial? What did you learn from this
exercise? (Examples of parties: housing development
v. wilderness protection, global free trade v. American
labor union, business expansion v. clean air and water,
Democrats v. Republicans, or think of issues within
your school/community) This exercise will require
the instructor to provide background material for the
parties and their agendas and to help the students frame
questions to be put up to vote.

B. Organize the class into two teams and ask them to research
the two judicial nominees presently in the middle of the
filibuster issue: Priscilla Owen and Janice Rogers Brown.
Ask each team to make a presentation on some of their
important rulings, their judicial philosophy and cover
Democratic criticisms.

Ask the class to then debate whether they would vote to
confirm each candidate. Include in the discussion Sen.
Schumer’s statement that the filibuster “is a check only
to be used in rare instances when a nominee might
throw the courts out of balance or be way, way out of the
mainstream.” (Sen. Charles Schumer (D-NY))

Discuss whether given our knowledge of justices Owen and
Brown, either one should be judged as “way out of the
mainstream”, and whether this should matter?

C. Research why lawmakers are concerned about possible
vacancies in the Supreme Court. How soon might this
occur and what larger issues will be at stake in the Court in
the near future?
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