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Ch r|StOpher Sl m mOnS was 17 when he broke into Shirley Crook s house in 1993.

He kidnapped and bound her, and then threw her into a river to her death. Simmons bragged about these
acts of brutality and told his younger accomplices not to worry, they would get off because they were
minors. He was caught, convicted and sentenced to death by a jury. Twelve years later, Simmons crime
and his sentence of death have become the center of debate in whether it is constitutional for juveniles who
commit crimes when they are ages 16 or 17 to be sentenced to death.

Last week, in the Roper v. Simmons case, the Supreme
Court ruled in a 5-4 decision that the death penalty is
unconstitutional for crimes committed by juveniles under
the age of 18. The majority of the Supreme Court Jus-
tices concluded that executing minors violates the Eighth
Amendment to the Constitution that prohibits cruel and
unusual punishment. In this lesson we will discuss the
role of the courts in our system of government, the Eighth
Amendment to the Constitution as it relates to this case,
and the morality of the death penalty.

The Court functions as the guardian and interpreter of
the Constitution, as envisioned by the founding fathers
when they created a government of three independent
but equal branches: the Legislative, the Executive, and the
Judiciary. The courts do not make nor enforce laws, rather
they in part review laws, to assess whether they violate the
rights and liberties guaranteed to citizens by the Constitu-
tion. The Courts are in effect the middle men, balancing
society s need for order, expressed through laws, and the
individual s right to freedom, expressed in Constitutional
guarantees.

Opinions and Factors Leading to
the Ruling

THE MAJORITY Justices Kennedy, Stevens, Souter,
Ginsberg and Breyer

In writing for the majority, Justice Kennedy stressed three
factors:

1. In assessing whether the death penalty violates the
Eighth Amendment prohibition of cruel and un-
usual punishment, the court weighs death penalty
laws according to evolving standards of decency
that mark the progress of a maturing society. A
majority of states has rejected the imposition of
the death penalty on juvenile offenders under 18,
and we now hold this is required by the Eighth
Amendment. Kennedy said that the Court is con-
vinced that a national consensus has developed
against juvenile executions. Kennedy made note
that previous to Roper v. Simmons, only 20 states

allowed the death penalty for offenders younger
than 18.

2. The instability and emotional imbalance of young
people may often be a factor in the crime. Expand-
ing psychological and sociological study con rms
that the juvenile cannot be held to the same stan-
dards of culpability as adults. Juveniles are more vul-
nerable to negative in uences and outside pressures,
and their character is not fully formed. For these
reasons, juvenile offenders cannot with reliability be
classi ed among the worst offenders. If the death
penalty is maintained for the very worst offenders,
juveniles cannot be counted in this group. When a
juvenile commits a heinous crime, the state can exact
forfeiture of some of the most basic liberties, but the
state cannot extinguish his life and his potential to
attain a mature understanding of his own humanity.
Those in agreement with the Simmons decision say
that life in prison without the possibility of parole is
enough punishment for a juvenile offender.

3. The United States is the only country in the
world that continues to give of cial sanction to
the juvenile death penalty. Friend of the Court
briefs were led by the European Union, human
rights lawyers from the United Kingdom, and a
group of Nobel Peace laureates, urging the Court
to rule against juvenile death sentences. A brief

led by former United Nations diplomats asserted
that the United States failure to repudiate the
execution of juveniles was an irritant in interna-
tional relations. Many legal scholars say that
Americans have no idea how strong international
sentiment is on this issue. Even Justice Sandra
Day O Connor, although in the dissenting minor-
ity, agreed with Kennedy that international trends
affect the meaning of cruel and usual punishment
in modern times. Kennedy wrote that while the
Court makes decisions based on American law,
the strong expression of international sentiment
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provides respected and signi cant con rmation
for our own conclusions.

THE MINORITY Justices Scalia, Thomas, O Connor
and Chief Justice Rhenquist

On the minority side, Justice Antonin Scalia wrote a scath-
ing dissent, particularly targeting the foreign in uence
stated by the majority decision, and Kennedy s change of
heart since the Court last considered this question in 1989.
Scalia, a member of the Court, stood and orally delivered
his dissent, to signify his pronounced displeasure with the
majority ruling. He blasted the Court for proclaiming it-
self the sole arbiter of our Nations moral standards and
in the course of discharging that awesome responsibility
purports to take guidance from the view of foreign courts
and legislatures.

Scalia said he sees no convincing evidence that the Ameri-
can people are clearly against juvenile death sentences in
all cases. Furthermore, in the majority decision, foreign
in uence replaced delity to the Constitution and our
own heritage. Justice O Connor wrote that many state
legislatures concluded that juvenile death may be appro-
priate based on the depravity of the crime committed.
Some states permitting juvenile death penalty also led
friend of the court briefs stating that some 16 and 17
year olds know right from wrong and fully appreciate the
consequences of their murderous actions. Some of their
crimes are heinous and meticulously planned, and they
should pay the ultimate price for these crimes. The Jus-
tices minority view agreed with this stance to let states
and juries decide who should receive the ultimate punish-
ment based on the facts of the crime  not on a brightline
test of age.

THE EIGHTH AMENDMENT

Interpretation of the Eighth Amendment to the Consti-
tution is paramount when discussing the death pen-
alty. The Amendment says: Excessive bail shall not be
required, nor excessive nes imposed, nor cruel and
unusual punishmentsin icted. In 1910 the Supreme
Court concluded that the framers of the Constitution
had not merely intended to bar practices considered bar-
baric in 1791, but intended to prevent coercive cruelty
in other forms of punishment. The Amendment was
determined to have an expansive and vital character.
This is what we mean when we say our Constitution is a
living document . This line of thought is from where
Kennedy draws his evolving standards of decency  he
believes the judgment of what is cruel and unusual
must be adjusted to changes in our culture. In 1958, the

Court wrote that the Eighth Amendment was intended

to preserve the basic concept of the dignity of man

by assuring that the power to impose punishment is
exercised within the limits of civilized standards.

Historical Perspective - Recent
Rulings

In recent years, the Supreme Court has engaged in deci-
sions that limit the use of the death penalty as punish-
ment. A 1988 ruling made executions for minors under
the age of 16 unconstitutional. However, in 1989, Justice
Kennedy voted with Scalia in a 5-4 decision to uphold

the death penalty for juvenile offenders of age 16 and 17
(Stanford v. Kentucky). In 2002 the Court banned capital
punishment for the moderately mentally retarded (Atkins
v. Virginia). Overall, the Supreme Court has narrowed the
de nition of people eligible for capital punishment. It has
paid greater attention in recent years to making sure that
defendants have procedural safeguards and good legal rep-
resentation. The Court has closely tracked trends within
the states in expanding or contracting death sentences.
The Court has paid heed to the international and human
rights community.

Part II: QUESTIONS of MORALITY
and EFFECTIVENESS

In the U.S., approximately 600 people have been executed
under the death penalty, and about 3,400 people are on
death row. There has been a clear international trend to-
ward abolition of the death penalty, and in the U.S. a trend
toward restricting capital punishment. In evaluating
whether America should continue to use the death penalty
we will evaluate the morality of capital punishment, and
whether it is effective in deterring crime.

In examining the morality of the death penalty, we are
basically asking whether it is right or wrong. The answer
to this question may depend on our views of justice, and
speci cally just punishment. Justice is in part de ned

as the assignment of punishment in proportion to the
crime committed. Most of us would agree that it would
be unjust, or disproportionate, to assign a punishment of
life in prison for stealing a snack from a store. Likewise, it
would be unjust to assign a small monetary ne for some
one who violently assaults and injures another person. In
the U.S., capital punishment is only assigned to criminals
who have committed murder, with sound mind and with
intent.

Proponents of the death penalty advocate that if a crimi-
nal of sound mind and with full intent kills someoneg, then
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the death penalty is a completely proportional and just
punishment. Proponents also believe that it is right for
society to fully recognize the pain and suffering of the
victims and their families by enacting the most aggres-
sive punishment and taking the life of the murderer.

Opponents of capital punishment believe that a
punishment of life in prison with no opportunity for
parole is an extreme punishment, and although not as
severe as death is still proportionate and just relative
to the crime of murder. Opponents also argue that
the state-sponsored taking away of life undermines
the dignity and value we assign to life, and is unneces-
sary when society can protect itself from the criminal.
Opponents also point out the negative psychological
effects on those persons involved in carrying out an
execution. Some religions against the death penalty
point out that once someone is executed there is obvi-
ously no longer an opportunity for the criminal to
convert, to become repentant for his sins, and to seek
forgiveness.

Does capital punishment deter crime or speci cally
murder? Groups opposed to the death penalty say

no - the highest murder rates continue to be in
states where the death penalty is used. Proponents
of capital punishment cite statistical studies showing
that between 5 and 18 murders are deterred with each
execution. They also argue that the long waiting period
between conviction and execution lowers the deterrent
effect. Both sides claim that the statistical data sup-
ports their views.

OTHER ISSUES

Public Opinion - Studies indicate that American
public opinion is shifting in favor of restricting capital
punishment, and emphasizing more punishment
through life sentences. However, a majority of Ameri-
cans still support the use of capital punishment for
some crimes.

Wrongful Convictions and Executions Opponents
of capital punishment point out that 117 people have
been exonerated and removed from death row due

to new evidence, including DNA testing, ndings of
error in confessions or in the trial. Opponents point
out that if even one person is wrongly executed it is
too great a mistake, which obviously can never be
corrected. Proponents of the death penalty say the
numbers of those wrongly convicted are exagger-
ated in that they include defendants released due to

errors in the trial, police errors, and that some of those
released are still guilty.

Race/ Socioeconomic Factors  Both sides agree on this
one. Crimes involving a white victim are more likely to
be prosecuted as a capital case. Convictions in the South
are more likely to result in a death sentence. Regional
areas vary; capital cases in Northeastern cities rarely
result in a death sentence. Poor defendants more often
receive incompetent legal counsel prone to error.

Cost  Anti groups say executing someone costs $3.8
million compared to $500,000 to incarcerate for life. Pro
groups dispute these numbers and argue that if the time
from conviction to execution lessens, then costs will
decline signi cantly.

The Courts ruling against capital punishment for
juveniles again illustrates the judiciary s attempt to adapt
to our ever-changing standards of decency, and what
constitutes cruel and unusual punishment. The Su-
preme Court, as the key interpreter of the Constitution,
demonstrates that this powerful document is a living
one asthe Court attempts to re ects us, our society,
even in our most divisive times. As the composition of
the Supreme Court justices changes over the next several
years, the debate surrounding capital punishment is
likely to resurface. No one knows for certain what the
outcome will be. As in the case of Justice Kennedy, one
person can sway the course of history on contentious
issues. It is an awesome responsibility. N

Notes
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Notes

Vocabulary

Activist The practice of vigorous action or involvement.

Barbaric Lacking civilizing in uences.

Brightline Test Legal jargon;a rm line for making decisions; not allowing for individual circumstances to be reviewed.
Brutalization To treat as less than human; to suffer from cruelty.

Capital Punishment The death penalty; indicating loss of life.

Coercive To control by force.

Culpability Deserving of blame.

Depravity Moral corruption; wickedness.

Deterrence The act of discouraging or restraining.

Dissenting To differ in opinion from the majority.

Exonerate To clear from accusation, guilt or blame.

Fidelity Strict observance of promises; loyalty.

Friend of the Court  Amicus curiae ; an entity, not part of the litigation, who advises the court.
Heinous Utterly evil or reprehensible.

Imposition Something imposed as a burden or duty.

Incarcerate To imprison, con ne.

Jurisdiction The upholding of what is just, especially fair treatment and due reward in accordance with honor, standards, or law.
Morality Concern with the distinction between good and evil or right and wrong; right or good conduct.
Paramount First in importance.

Purports Professing or claiming.

Repudiate To reject.

Scathing Bitterly severe.
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Lesson Goals

[0 Help students understand our nations
judicial process, and the role and
responsibilities of the U.S. Supreme Court

[0 Discuss the meaning of the 8th
Amendment of the U.S. Constitution,
how it is interpreted relative to capital
punishment, and how the Constitution
is a living document

(] Give students a historical perspective on
the issue through the precedent of past
court rulings

[ Help students understand the issues
of capital punishment outside of the
Constitution, including the moral issues,
and whether it offers an effective deterrent

This lesson is composed of two parts
containing student text, discussion questions
and extended learning activities. Inthe
extended learning section, students are asked
to research organizations for and against the
death penalty, as well as study cases of the
wrongfully convicted.

PART I: Juvenile Justice
The Roper vs. Simmons Case

Activity 1
Read Part | of the student text.

Activity 2: Discussion Question Options

A. Justices Kennedy and Scalia disagree on what constitutes a national consensus on
the death penalty. Kennedy says the court should look at trends and changes within
state legislatures and state courts. Scalia points out that a majority of American
citizens still support the death penalty. He says in effect, Let juries and states
decide . How do you think national consensus should be measured?

B. Do you believe that 16 and 17 year olds are capable of thinking as adults and
therefore, should be punished as adults? When juveniles plot and carry out horrible
murders with extreme violence and cruelty, is there any difference as if they had done
5o as adults? If your answer is yes, what about 18 or 19 year olds, 21 year olds? When
do adolescents fully become adults in your opinion?

C. Is it proper to consider international opinion in matters concerning American law?

D. Are you comfortable with or skeptical of judicial review - the authority that the
Supreme Court has to declare laws or actions unconstitutional knowing that these
judgments can change over time? Do you trust the wisdom of the judges? Can you
think of examples when in retrospect the Court has been absolutely wrong on an issue
or decision?

E. Do you agree with the Courts brightline test for culpability at exactly age 18?
Or, do you think crimes should be considered on a case- by- case basis in terms of
punishment?

PART Il: Moral Issues
Activity 1
Read Part 11 of the student text.

Activity 2: Discussion Question Options

1. Do you think the death penalty violates the Eighth Amendment protection against cruel
and unusual punishment at any age, or under a certain age?
2. Do you think the death penalty is a deterrent to crime and/or murder?

3. Which punishment do you think is just and proportionate to the crime of intended
murder: the death penalty or life in prison?

4. Should the reality that we have had wrongful convictions impact the decision of
whether capital punishment should be used?



Discussion Question Options con’t.

5. Do you think that taking away the opportunity for the criminal to convert and become repentant for their actions is important and
should affect our views on the morality of capital punishment?

6. Which arguments for or against the death penalty do you think are strongest?

Extended Activities

A. Research organizations for and against the death penalty. Set up a debate format in which each of the issues mentioned in
this lesson are argued in a civil manner.

Groups supporting the death penalty:
http://www.prodeathpenalty.com/
http://murdervictims.com/
http://www.jfa.net/

Justice for All
http://www.nrahq.org/rtbav/index.asp NRA

Groups against the death penalty:

http://www.deathpenalty.org/ Death Penalty Focus
http://www.deathpenaltyinfo.org/ Death Penalty Information Center
http://www.moratoriumcampaign.org/ Sr. Jean Prejean, Dead Man Walking
http://www.americancatholic.org/

B. Research lllinois Governor George Ryan s decision to implement a moratorium on all executions in the state in January of 2000.
How many convicted men on death row have been exonerated and by what means? What can be done to minimize these cases
of wrongful imprisonment and conviction?

C. Read about law schools working on this problem of the wrongfully convicted.
Northwestern University School of Law s Center on Wrongful Convictions http://www.law.northwestern.edu/
New York s Cardozo School of Law Innocence Project http://www.innocenceproject.org
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