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Th e U ﬂ |t6d States is now engaged in a war like one we ve never seen  awar against a

hidden enemy, from no particular nation, that seems to strike at random. This war against terrorism has
spread to American soil, challenging our government to consider actions against suspected terrorists, which
may con ict with our goals of ensuring civil liberties and due process.

Shortly after the attacks of September 11, 2001, Congress
passed a law authorizing the President to use all neces-
sary and appropriate force against all organizations, na-
tions, or persons who threaten national security. Since
then, hundreds of individuals  some foreign and some
American citizens  have been held in military prisons
without formal and comprehensive trials, for their con-
nections to terrorist activities. Some say this is a terrible
violation of personal liberty, while others claim it is a
necessary precaution to prevent future attacks.

This lesson focuses on two recent Supreme Court
rulings involving people detained as terrorist threats
without charges led against them, and / or without
trials. Together, the cases illustrate how our branches
of government the executive, legislative and judicial

attempt to balance each other in struggling to ensure
both individual liberties and national security.

Guantanamo Bay

Although Cuba is an independent nation, the US and
Cuba have a treaty granting the U.S. the right to maintain
a military base at Guantanamo Bay, Cuba. Since early
2002, approximately 640 people have been detained at the
U.S. Naval base at Guantanamo Bay. These individuals
were mostly detained during military campaigns against al
Qaeda and Taliban terrorists hiding in Afghanistan. These
suspected terrorists were brought to Cuba for interroga-
tion to discover any additional information about future
terrorist attacks and terrorist organizations, and to prevent
them from committing acts of terrorism.

According to the Geneva Conventions, which outline
standards of behavior in times of war, prisoners of

war (POWs) are guaranteed certain rights. Most of

the prisoners of Guantanamo Bay, however, were not
classi ed as POWs since they were not part of a regular
foreign army. Given their possible ties to terrorist ac-
tivities, the U.S. government has called them enemy or
illegal combatants , and claims the right to hold them
until the threat of terrorism ends. The families of some
of these prisoners called upon the U.S. Supreme Court
to judge whether such a tactic is legal, and to determine
the due process rights of illegal combatants.

Yasser Hamdi

In arelated case, a U.S. citizen named Yasser Hamdi was
captured with an AK-47 ri e on a battle eld in Afghani-
stan. Since heisa U.S. citizen, Hamdi was taken to a
military prison in Charleston, South Carolina rather than
Guantanamo Bay. Before charging him with any crimes,
the government wished to hold Hamdi for questioning in
the hopes of catching other terrorist sympathizers. After
two years however, Hamdi s father, who claims his son was
only in Afghanistan doing relief work, asked the Supreme
Court either to free his son or require a fair trial.

Like the Guantanamo prisoners, Hamdi has been classi ed
asan enemy combatant. Unlike them, however, Hamdi

is an American citizen. Although he would normally have
greater access to due process, the government has decided
not to allow him a trial while a terrorist emergency still
exists. This approach may be in keeping with the law in
three respects. First, it is in alignment with the President s
constitutional power as Commander in Chief of the Armed
Forces to make decisions as to how best carry out a war
(U.S. Constitution: Art. I, sect. 9 and Art. I1). Second, it
carries out Congress resolution to use all necessary and
appropriate force in stopping terrorist activities. Accord-
ing to the Constitution, Congress must authorize a war.
Third, in other cases the federal courts have ruled that as
Commander in Chief, the President has the right to declare
an individual an enemy combatant, and to detain him/her
until the end of hostilities. In hearing Hamdi's case, the
Supreme Court did not question whether the President
could designate persons as enemy combatants, but rather
the degree of due process required.

Constitutional Issues at Stake

These cases address two fundamental Constitutional
issues: habeas corpus and due process. The writ of
habeas corpus protects one from being imprisoned
without a criminal charge led against them. Due pro-
cess protections attempt to guarantee that a suspected
criminal will receive fair treatment, such as adequate
representation by a competent lawyer, and access to

an unbiased and fair trial. These rights were added

to the Constitution under the Fourth, Fifth, and Sixth
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Amendments to protect citizens from the potential
abuse of the government s power. However, these rights
are not absolute and may be suspended in emergencies,
such as war.

The Guantanamo and Hamdi cases also illustrate how
the Constitution attempts to prevent excessive abuses
of power by any one branch of government by granting
each branch powers that can act as a check and bal-
ance on the other branches. This system of checks and
balances is in part designed to limit the government s
abuse of personal liberty. The Guantanamo and Hamdi
cases are good examples of this process with the judicial
branch determining whether the executive branch has
acted correctly in detaining enemy combatants, and the
degree of rights granted to them.

Part I1:
Rulings of the Supreme Court

The Plaintiffs’ Arguments

The plaintiffs petitioned the Supreme Court for rights
of due process to receive a fair trial, and protection
from imprisonment without being charged with a
crime. Based on previous Supreme Court decisions,
the Guantanamo prisoners had little standing for
seeking due process. As foreign citizens held outside
the U.S., they could not expect the full protection of
the Constitution. The plaintiffs argued that Guan-
tanamo Bay, though part of Cuba, is subject to U.S.
law; therefore, even its foreign detainees are entitled
to due process. In Yasser Hamdi s case, he argued that
the government could not withhold his habeas corpus
rights by imprisoning him without being charged with
acrime.

The Court’s Rulings

In both cases, the Supreme Court agreed with the plain-
tiffs. The Court sided with the Guantanamo prisoners,
granting them access to due process and representa-
tion in a court of law. Aliens at the base, Justice John
Paul Stevens wrote, like American citizens, are entitled
to invoke the federal court s authority. In the Hamdi
case, the Court held that, even in times of war, a citizen
cannot be held inde nitely without a charge. After all,
as Hamdi had argued, who is to say how long the war on
terrorism will last? Justice Sandra Day O Connor wrote
on behalf of the majority: Due process demands that a
citizen held in the United States as an enemy combatant
be given a meaningful opportunity to contest the factual
basis for that detention. She added, A state of war is

not a blank check for the President when it comes to the
rights of the nations citizens. By providing the rights
of due process, we have a better ability to ensure that in-
nocent people aren t imprisoned for lengthy periods.

The court did side with the President in af rming

his authority to identify citizens and non-citizens as
enemy combatants. These prisoners can be treated
differently than other suspected criminals and POWs,
in granting them different and even lesser levels of
due process.

The Administration’s Arguments

The President s administration did not agree with the
Courts majority for two reasons. First, it sets a new
precedent for the courts to second-guess, and essen-
tially change, the President s decisions in exercising

his constitutional authority to prosecute wars and to
defend our national security. In addition, the adminis-
tration fears that information revealed during the trials
of suspected terrorists may jeopardize ongoing efforts
to locate other terrorists.

Several Supreme Court Justices sided with the admin-
istration, citing previous court rulings that prohibited
courts from interfering with war efforts. Such intru-
sion, they reasoned, hinders the executive branchs
ability to ensure national security. Justice Antonin
Scalia argued that the President and his administra-
tion should be able to do their jobs without fear of

bringing the cumbersome machinery of our domes-
tic courts into military affairs.

Indeed, the Courts rulings, though favorable for
individual liberties, may pose problems for the mili-
tary in collecting information on terrorist activities.
Without the guarantee of due process, prisoners had
a high degree of incentive to cooperate with inter-
rogators, knowing that the military had complete
power over their fate. With the expectation of a trial,
prisoners will likely be less willing to cooperate and
provide information.

Conclusion

Given the courts rulings, the administration is now
developing procedures such as military tribunals for
allowing enemy combatants due process rights. It

is likely that detainees will challenge the degree of
rights granted to them. For example, will detain-
ees have the right to question military personnel
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still in the field of combat who played a role in
their capture? Through the next several years Notes
the courts will likely determine what level of due
process satisfies the Supreme Court s requirement
that enemy combatant(s) be given a meaning-
ful opportunity to contest the factual basis for
that (their) detention. The Guantanamo Bay
and Hamdi cases are good examples of how even
in extreme cases of threats to national security,
the constitutional system of checks and balances
among the different branches of government can
help to strike the balance between defending our
security and protecting our liberties. n

Vocabulary

Al Qaeda International terrorist group founded in 1989 by Osama bin Laden, which is dedicated to opposing non-Islamic
governemtns with force and violence.

Civil Liberties Fundamental individual rights, such as freedom of speech and religion, protected by law against unwarranted
governmental or other interference.

Due Process A citizens right to a fair, speedy, public trial if properly charged with a crime.

Ensure To make sure or certain.

Geneva Conventions A series of meetings held between 1864 and 1949 in Geneva, Switzerland which established a common code
of ethical practices during times of war.

Habeas Corpus Literally, you should have the body; ajudges order to appear in court to receive charge of a crime, without
which no citizen can lawfully be imprisoned.

Plaintiff The individual or party that initiates a lawsuit in a court.

Precedent A judicial decision that may be used as a standard in future similar cases.

Tactic A plan for attaining a particular goal.

Taliban Extremist Islamic militia that seized control of Afghanistan in the mid-1990s and has since supported terrorists such as
Osama bin Laden.
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Lesson Goals

[0 Help students understand the attempt
of government, during times of war, to
balance the goals of national security
with protecting our civil liberties and due
process

[0 Develop an understanding of the writ
of habeas corpus and due process
constitutional protections

[0 Develop understanding for the
importance of the balance of powers in
times of war

[0 Develop an understanding of the basis
for presidential authority to declare US
citizens enemy combatants

[0 Build relevance for the above topics by
bringing students into a realistic example
of the motivations to limit an enemy
combatants access to due process, while
also trying to ensure that a person isnt
wrongfully detained.

[0 Provide historical background on previous
limitation of civil liberties during times of
war (extended learning section)

This lesson has 2 parts. Each part will require
about 10-15 minutes of student reading,

and 20-30 minutes of re ection (discussion
questions/writing assignment).

Part I:
Discussion Question
and/or Writing Questions

Please feel free to pick and choose amont
options below:

1. 1. What types of injustices could occur
in America if we did not have habeas
corpus and due process rights?

2. Many world leaders, including recently
the president of the Red Cross, and
Chancellor Schroeder of Germany
stated that the world looks to America
for leadership in the area of human
rights. Do you think the level of due
process rights we grant to suspected
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terrorists has any effect on our ability to lead in the arena of human rights? Support
your answer.

3. Regarding the enemy combatants, U.S. Secretary of Defense Donald Rumsfeld has
said, We are not interested in punishing them, butin nding out what they know.
With this intent in mind, why might it be best to postpone the trial of a person
accused of terrorist ties?

4. Consider the dif culty of identifying enemy combatants, since they do not belong to
a regular army. When national security is threatened, what level of proof should the
military have to detain someone?

5. The administration has concluded that suspected terrorists should not be classi ed as
prisoners of war in that they don t belong to a nations army, and are in effect waging
an illegal war. Do you agree with this view? Why or why not?

Part IlI:
Discussion Question and/or Writing Questions

Please feel free to pick and choose amont options below:

1. What did Sandra Day O Connor mean by writing, A state of war is not a blank check
for the President when it comes to the rights of the nations citizens? How could the
Executive s power to use all necessary and appropriate force be abused?

2. Lets evaluate a hypothetical, yet realistic situation. A suspected terrorist is detained,
who we believe has information vital to breaking up a planned terrorist strike, but the
government can t prove that the suspect has yet committed a crime.

If the suspected terrorist has no rights to a trial and legal representation, he is
more likely to cooperate, knowing that their interrogators have full authority in
determining whether they will ever be freed. This type of leverage can be very
valuable in gaining information needed to prevent future terrorist attacks, and
to save lives.

On the other hand, if the suspected terrorist is innocent of any present or
potential crime, than the lack of due process with a full and fair trial would
mean that an innocent person is imprisoned for years and a great injustice
is committed.

Given this realistic situation, and everything we have read, what level of due
process rights do you think a suspected terrorist should be granted?

3. Letsexamine a speci ¢ aspect of due process. A suspected terrorist is captured by
an elite American military unit operating in the mountains of Afghanistan. At the
military tribunal to determine whether the suspected terrorist should be detained,
the defendant s attorney wants to question the military personnel responsible to
apprehending the defendant.

Should a prisoner s attorney have the right to question commanders and soldiers still
operating in the mountains of Afghanistan? If yes, then how?



Should the defendant s attorneys have the right to present written questions, or to question the soldiers in person?

Would any level of questioning interfere too much with soldiers still operating in the eld of combat?

Extended Learning Activities

1. Moot Court: Set up a trial for an imaginary enemy combatant, organizing the class into the following groups. See C-Span
link below for moot court ideas.

A. Plaintiff s Attorneys - one group of attorneys will argue for the prisoner demanding the rights of the writ of habeas
corpus and due process

B. Defendant s Attorneys - argues for the military and executive branch in defending the president s authority to declare
enemy combatants and to determine the degree of due process.

C. Panel of Judges

D. Reporters covering the case

2. Organize the class into research groups. Each group will research and prepare a presentation for the class on a historical instance
where the U.S. government suspended or lessened due process and / or habeas corpus rights. Major examples include Lincolns
suspension of the writ of habeas corpus during the civil war, imprisonment of anarchist aliens during the Palmer Raids after
WWI, and the internment of Japanese Americans during WWII.

Japanese Internment
http://www.pbs.org/childofcamp/
Present War on Terror Detainees
http://www.amnestyusa.org/waronterror/detainees/habeas_corpus.html
Palmer Raids
http://www.smithsonianmag.si.edu/smithsonian/issues02/feb02/red_scare.html
Civil Liberties and National Security Timeline
http://www.duncanentertainment.com/timeline.php

Internet Resources

Of cial Site of Guantanamo Bay
http://www.nsgtmo.navy.mil/

Articles on Guantanamo Bay
http://www.pbs.org/wgbh/pages/frontline/shows/khadr/readings/gitmolinks.html
http://www.pbs.org/newshour/bb/military/july-dec03/gbay 10-14.html
http://www.pbs.org/newshour/extra/features/jan-june04/guantanamo_4-21.html

Supreme Court Oral Arguments on the Guantanamo Bay and Hamdi Cases
http://www.c-span.org/classroom/govt/fedcourt2.asp
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