
March 2003

The Politics and Ethics of Gay Marriage

Virtue In Action
      Virtue in action    fostering citizenship through character education



Rarely in the history of our nation has one issue 
brought into play so many branches of government 
and at the same time, confronts long held assumptions 
of a powerful cultural institution like marriage.  Our 
culture and government have viewed the family as the 
building block of society.  Consequently, state govern-
ments and recently the federal government have taken 
lead roles in defining and authorizing marriage.  This 
lesson analyzes how the different branches of govern-
ment relate to each other in addressing gay marriage, 
the Constitutional issues involved and finally the ethics 
of gay marriage.

Checks and Balances

Our government is divided into three branches: the 
legislative (makes laws), the executive (administers and 
enforces laws), and the judicial (interprets laws).  Sepa-
ration of powers allows each branch to function inde-
pendently of the others.  However, a system of checks 
and balances keeps them accountable to one another.  
For example, the legislative branch cannot easily pass a 
law without the executive’s approval; and although the 
judicial branch can overturn laws, it is appointed by the 
other two branches. The Framers of the Constitution 
designed this system of government to prevent any one 
branch of government from becoming too powerful, 
which could then threaten our rights and liberty.   

The system of checks and balances is in high gear over 
the issue of gay marriage.  Courts have the ability to 
overturn a law if they rule that it violates a state or 
federal constitution.  The Massachusetts Supreme Court 
recently overturned a MA law banning gay marriage, 
ruling that government attorneys "failed to identify any 
constitutionally adequate reason" to deny gay couples 
the right to marry.  The Governor of Massachusetts, with 
the support of many legislators, is pushing to amend 
his state’s constitution to define marriage as being only 
between one man and one woman.  This amendment 
would deny the MA Supreme Court’s ability to overturn 

a gay marriage ban.  Conflict between federal branches 
looms, as well. 

Congress passed the Defense of Marriage Act (DOMA) 
in 1996, giving states the right to define marriage as 
only between one man and one woman, and giving 
states the right to deny gay marriage licenses from other 
states.  38 states of have passed “mini DOMA” laws 
restricting the rights of gays to marry.  The majority of 
U.S. Supreme Court in the Lawrence vs. Texas decision 
of June 2003 stated “persons in a homosexual relation-
ship may seek autonomy” for the purposes of marriage 
and child-rearing “just as heterosexual persons do.” 
Some court observers believe the court is saying that 
homosexuals’ right to marriage is protected under the 
14th Amendment due process clause, and that fed-
eral and state bans on gay marriage contained in their 
DOMA laws are unconstitutional.  In part 2 of this 
lesson, we will address the issue of whether banning gay 
marriage is a violation of homosexuals’ rights.  

If the Supreme Court declares the DOMA laws unconsti-
tutional, the states would be forced to allow gay marriage.  
Advocates of gay marriage point out that the Framers of 
the Constitution meant for the judiciary to protect the 
rights of minorities, sometimes against the will of the 
majority. However, some believe that gay marriage is not 
a constitutionally protected right and that elected state 
and/or federal legislatures have the right to define mar-
riage, not unelected judges.   

The Framers of the Constitution understood that in 
the future our nation would be changing dramati-
cally, and they established procedures for amending 
the Constitution to address unforeseen issues and 
conflicts.  Amendments to the Constitution have 
given women the right to vote and slaves their free-
dom.  If the states and Congress determine through 
an amendment to the Constitution that marriage 
should be defined as only between one man and one 
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Last month, the police of New Paltz, New York arrested their town’s 

mayor, charging him with 19 counts of marrying gay couples, which is illegal in New York.  In Nov. 2003 the 

Supreme Court of Massachusetts ruled that its state law banning gay marriage violates that state’s constitution.  

The City of San Francisco recently issued marriage licenses to gay couples, openly violating California’s ban 

of gay marriage.  In May the California Supreme Court will rule on the constitutionality of California’s gay 

marriage ban.  At the federal level, many politicians including President Bush are calling for an amendment to 

the Constitution, which would define marriage as being only between one man and one woman.    
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woman, then the courts wouldn’t be able to overturn 
DOMA laws.   

Amending the Constitution

The Framers rightfully made the process for amend-
ing the Constitution demanding.  Article Five of the 
Constitution outlines two methods by which amend-
ments may be added.  The first method is for a bill to 
pass both houses of Congress by a 2/3 majority.  Then it 
goes to the states, of which _ of the states must approve 
the proposed amendment.  The second method is for 
2/3 of the states to call a Constitutional Convention to 
consider one or several amendments.  The amendments 
would then go to the states for legislative approval.  
This route has never been taken.  

Some states, such as Vermont, have tried to achieve a 
middle ground with gay marriage by not granting mar-
riage licenses to gay couples, but instead granting them 
civil unions.  Civil unions provide gay couples with the 
benefits and responsibilities of marriage within that 
state.  States with DOMA laws aren’t required to accept 
the rights of a gay couple granted to them under an-
other state’s civil union law.  However, gay couples can 
already achieve many of their goals through contracts 
like wills that pass on their property to their partner, 
and power of attorney documents that enable them to 
direct their partner’s medical care. However, given the 
federal government DOMA, federal benefits such as tax 
advantages for married couples are not available for gay 
couples, even in a civil union.     

For politicians, gay marriage is a topic of hot debate 
in this 2004 election year.  President Bush supports an 
amendment to the Constitution defining marriage as 
being between one man and one woman.  Democratic 
Presidential candidate Senator Kerry also believes 
marriage is between one man and one woman but says 
he would vote against an amendment to the Constitu-
tion.  In a statement posted on his website: “I believe 
the best way to protect gays and lesbians is through 
civil unions.  I believe the issue of marriage should be 
left to the states…”          

Part 2: Ethics of Gay Marriage 

Having reviewed the issues of American government 
surrounding gay marriage, we will now examine the 
ethics of gay marriage.   Ethics deals with the moral-
ity of behavior, whether the proposed behavior is 
right or wrong.   

Marriage as an Expression of a 
Loving Union  

For each of us to answer the question of whether we 
believe gay marriage is right or wrong, we need to first 
define marriage itself. What is the essence of marriage? 
What is its purpose?   One of the purposes of getting 
married is to express mutual love and a desire for a 
committed union, which could be found between one 
man and one woman, two men, or two women.  The 
ceremony and goals of marriage express a sense of 
higher commitment between the marriage partners, 
and a hoped for permanence in their relationship.  Gay 
rights advocates point out that if gays were allowed to 
marry, they will likely strive for more permanence in 
their relationships, which they believe is good for them 
individually, and for society as a whole.  

Critics of gay marriage point out that if the definition 
and basis of marriage becomes solely a union of loving 
adults, then there would be no basis for restricting how 
many adults could come together in one marriage, and 
there would be no basis for restricting the marriage 
of any combination of adults.  Critics point out that 
allowing any combination of loving adults to marry 
would lessen the value of marriage in our society.  
Opponents of gay marriage point out that even if gay 
marriage is illegal, gay couples can still remain together 
in a loving relationship without a marriage license, and 
many states have civil unions.  

Marriage and the Creation of 
Children

Opponents of gay marriage believe that marriage 
should be something more than two or more people in 
love; it should also represent the unique relationship 
where two people can create and raise children.    The 
union of a man and a woman is the only combina-
tion that allows two people to conceive a child.  Con-
nie Mackey of the Family Research Council said, "The 
culture has seen the family unit for thousands of years 
as one man and one woman for the purpose of raising 
children." This view of marriage places great impor-
tance on its central role in the continuation of our 
human species.  

Proponents of gay marriage point out that children 
can be created for lesbian couples through the donated 
sperm of another man fertilizing the egg of a woman, 
and for gay male couples through the donation of their 
sperm to a woman who they could pay to carry their 
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child to birth.   The gay couple could then raise the 
child.  Critics point out that in both cases, the couple 
has to go outside of themselves to create a child, and 
hence there is a separation between the loving union of 
the couple and the creation of children.  These critics 
point out that marriage as the most honored relation-
ship in our society should reflect both the loving union 
of adults and the ability to create their own children.  
Gay couples may have the legal right to conceive chil-
dren through other procedures, but that doesn’t mean 
they fulfill the requirements of marriage.  

Raising Children 

Everyone agrees that children need loving parents who 
will care for, nurture, and guide them. Some believe 
the best family environment for children is a stable 
home with a mother and father, where they will learn 
from interactions with both sexes. This concept is often 
referred to as “complimentarity” where the mother and 
father offer their children guidance and views on life 
unique to men and women.  Yet we all know that the 
simple presence of a husband and wife does not guar-
antee a healthy environment for children.  
Gay marriage advocates point out that a gay couple 
adopting children can still provide children with a 
nurturing environment of stability and love in a lasting 
family relationship.  Although the gay couple cannot 
offer naturally the complimentary benefits that both a 
mother and father bring to the family.  

Is Marriage a Right?  Should it be 
Restricted?  

As a nation, America strives to protect and promote 
the rights of all of our citizens. Is marriage a right like 
freedom of speech, freedom of religion, and freedom of 
assembly that should be available to all adult citizens?  
Most Americans agree that marriage is a right that 
should be available to all adults, and gay marriage ad-
vocates believe it is wrong to exclude homosexuals from 
marrying each other.  However, should the government 
define what marriage is and hence restrict access to it?  
The government commonly defines and regulates other 
rights.  For example, the government restricts speech 
that disturbs the public peace or may incite violence.  
Most government restrictions on a right either attempt 
to prevent a harm, or to promote a stated benefit.  

Within this framework, state governments already re-
strict marriage in many ways in attempting to promote 
what is best for children, the stability of the family and 
for our society as a whole.  State governments regulate 

minimum ages for getting married, the process for 
dissolving a marriage through divorce, waiting periods 
after a divorce before someone is allowed to remarry, 
and the rights of children and parents in a divorce.  
Presently, a significant majority of Americans believe 
the government should define marriage as between one 
man and one woman.    

If we pass a constitutional amendment defining marriage 
as only between one man and one woman, then the courts 
cannot overturn state or federal laws that ban gay mar-
riage.  The ethical question is whether defining marriage 
as only between one man and one woman is a rightful 
expression of what marriage truly is, or does it wrongfully 
deny homosexuals the right to marriage? 

One approach to answering this question is to deter-
mine our own definition of marriage and its role in 
our society.  Is the primary purpose of marriage to 
recognize the loving union of adults? Or, is marriage 
the recognition of a loving union plus the creating and 
raising of children?  How you define marriage may 
determine to a great degree what restrictions, if any, are 
acceptable in restricting access to marriage.  There may 
be additional points that you believe are important to 
the issue of gay marriage, not covered in this lesson.  
We hope that this lesson has provided perspectives that 
will help you think through the issues of gay marriage, 
and to form your own opinion.  n

Vocabulary

Checks and Balances – System of accountability and 
limitations between different brances of government ensuring 
that no branch holds too much power. 
Civil Union – A legal relationship allowing same-sex couples 
to obtain the rights, responsibilities and benefits of marriage.  
Discrimination – Prejudiced outlook, action, or treatment. 
Homosexual – Tendency to direct sexual desire towards 
someone of the same sex.
Heterosexual – Tendency to direct sexual desire towards 
someone of the opposite sex.
Infringement – Violation of a right or privilege.
Sanctity – Inviolability or sacredness, obligation, right.
Separation of Powers – Division of authority and 
responsibilities between different branches of the government.
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Teacher’s  Guide

Lesson Goals
	Evaluate the role and purpose of 
marriage     

	Understand and evaluate the 
arguments for and against legalizing 
gay marriage   

	Understand and evaluate the 
arguments for and against creating 
an amendment to the constitution 
stating that marriage can be only a 
union of one man and one woman 

	Understand the roles of the 
judicial and legislative branches of 
government in our system of checks 
and balances 

	Understand the division of power 
between the federal and state 
governments   

	Learn about the process for 
amending the federal Constitution 
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The Politics and Ethics of Gay Marriage

Part I
Activity 1 
Read Part I of the student text.

Activity 2: Discussion Questions Options
1.	 Should America have one policy concerning gay marriage, or should it be up to 

each individual state?  
 
Consider the scenario where a gay couple is allowed to marry in one state, but their 
marriage rights aren’t valid in another state where the couple would like to move for 
a job or other reasons.   

2.	 Which branch of government should decide whether gay couples can marry: 
the individual state legislatures, Congress, the Supreme Court, or through the 
amendment process which would include the state legislators and Congress?    

      
3.	 Encourage a discussion of the advantages and disadvantages that each branch offers with 

respect to:
The ability of each branch to reflect the will of the people
Protecting minority rights
Uniformity of policy throughout our nation     

4. Do you think the amendment process is demanding enough in terms of ensuring that 
the country is fully considering an issue before changing the Constitution?        

 
Part II
Activity 1 
Read Part II of the student text.

Activity 2: Discussion Questions Options
1.	 Let’s discuss how we would define marriage.  What are the main purposes of 

marriage outlined is in our reading? (list these on the board) Are there any other 
purposes, or aspects of marriage not in the reading that you think are important?

2.	 Now let’s discuss each of the points listed on the board, and why you think each one 
should or should not be included in the definition of marriage? (Be sure to include 
the elements of loving union, creation of children and raising children.)   

      
3.	 What unique attributes do men and women bring to a family, and do you think each of 

these attributes is important? How important do you think it is for children to be raised by 
both a mother and a father? 

  
4.	 Can a gay couple provide these same benefits?   
 
5. Do you think banning gay marriage is a rightful reflection of what marriage is? Or 

does banning gay marriage wrongfully violate the rights of homosexuals?      
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6. What things do you think about when you imagine the 

perfect marriage? Do you know any good examples of 
married people? What catches your attention about these 
couples?

Activity 3: Journal Writing Options 
A.	Having read and discussed the issue of marriage, let’s each 

write out our own definition of marriage.  Make a clear 
statement of what you believe marriage is, and what are 
the purposes and goals of marriage.  

B.	Write out your own opinion on whether you think 
banning gay marriage is a rightful reflection of what 
marriage is? Or does banning gay marriage wrongfully 
violate the rights of homosexuals?  Provide supporting 
statements for your view.        

Extended Learning Projects
1.	 Assign each student a writing assignment on an 

amendment to the Constitution.  Written presentations 
should include:
The primary purpose of the amendment 
The background of the major issues surrounding the 

amendment 
Which groups advocated the amendment, and which 

worked against the amendment   

This project could also be organized around teams 
with each team member making a verbal presentation 
on each of the issues above.  The teams could focus on 
amendments covering a variety of issues such as women’s 
suffrage, civil rights, and economic issues such as the power 
of the federal government to tax income.     

2.	 In the Lawrence versus Texas decision, the majority opinion 
of the Supreme Court implies that homosexuals have the 
same rights to marriage and the raising of children as 
heterosexuals.  Court observers think the court may be 
referring to the 14th Amendment due process rights.  Lead 
the class through a discussion of the Framer’s intent with 
14th amendment rights, the court’s interpretation of these 
rights over the years, and finally a discussion of whether a 
right to gay marriage is protected by the 14th amendment.          

      
3.	 As a class or in groups, create a “child manifesto” of all of the 

rights a child should be able to expect from his/her parents.  
For each right express why the right is of value for children 
individually and for our society as a whole.

  
4.	 Propose a Constitutional amendment.  Conduct a mock 

Constitutional Convention in your classroom with debates 
for and against the proposed amendment.

Web Resources 
Amendment process: 
http://www.usconstitution.net/constam.html

Review of amendments:  
http://www.usconstitution.net/const.html 

Argument in support of gay marriage by Human Rights 
Campaign: 

http://www.hrc.org/Template.cfm?Section=Center&CON
TENTID=14392&TEMPLATE=/ContentManagement/
ContentDisplay.cfm

Argument against gay marriage by the Family Research 
Council 

http://www.frc.org/get.cfm?i=AR04C02&f=PD01L1

Defense of Marriage Act  
http://www.indiana.edu/~glbtpol/doma.html 
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