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S Om€tlm€S dn €V€Ilt touches on an issue that resonates with the public at large and

has an impact far beyond the initial incident. The Super Bowl “wardrobe malfunction” is the most recent

example, generating a public outcry that indecency in the media has gone too far. The impact on the media has

been significant and is still evolving. Some media companies have withdrawn “shock jocks” from their radio

programming, and the Federal Communications Commission (FCC) is now more aggressively penalizing

broadcasters for indecency. Clear Channel Worldwide, the nation’s largest radio station chain, has already paid a
$755,000 fine, fired one of its shock jocks, Bubba the Love Sponge, and dropped shock jock Howard Stern from

its six stations that carried him. Congress is considering new laws to further punish broadcasters that violate

decency regulations. This lesson will explore why the government regulates broadcast media, on what basis, and

whether proposed regulations of media content conflict with freedom of speech.

Government Regulation of
Broadcast Content

The government believes it has a right to regulate the
major media networks in broadcast TV and radio
because the spectrum of airwaves these companies

use is limited and is public property. This is why the
FCC regulates who gets broadcast licensing rights and
content for the major broadcasters, but doesn’t regulate
cable, satellite, or the Internet, which don’t use public
property to transmit their programs. The ability of the
FCC to regulate broadcast media content was chal-
lenged in front of the Supreme Court in 1978 when
the Pacifica Foundation was fined and their broadcast
license threatened for broadcasting a monologue by
comedian George Carlin titled Filthy Words. In a 5-4
decision, the Supreme Court affirmed the right of the
FCC to administer fines and use decency violations as
grounds for denying license renewals.

The Supreme Court based its decision on the idea that
the ease with which young listeners may tune in to
broadcast radio bears heavily on the content that can be
aired during peak listening hours. The fact that listen-
ers have to pay for cable, satellite and the Internet means
that consumers have a better ability to control whether
children receive content from these outlets, and therefore
the FCC has not tried to regulate their content.

The Supreme Court did not set clear guidelines on what
is indecent, leaving that determination to the FCC. FCC
regulations ban the use of language that refers to sexual
or excretory functions between 6 a.m. and 10 p.m., when
children are most likely listening. Media companies
complain that the FCC regulations on decency are too
broad and not well enough defined. On the other side,

many public advocacy groups complain that historically
the FCC hasn’t been tough enough on broadcasters who
have routinely violated the FCC decency regulations.

Recently the FCC began fining radio stations for each
incident of indecency even if they occur within the same
program. Previously the FCC fined stations only once for
an entire program, even if the program contained many
violations of indecency. The FCC has also been impos-
ing the maximum fines allowed under current federal law
-$27,500 dollars per incident. This has prompted many
stations to hold individual on-air talent responsible for
helping to pay the fines they might incur.

Congress is also considering new legislation that would
greatly increase the power of the FCC to regulate the
airwaves. The 2004 Decency Enforcement Act has
passed the House of Representatives, the Senate Com-
munications Committee and is awaiting a vote on the
Senate floor. The Bush administration fully supports
this bill. The bill would increase existing fines on indi-
vidual performers and announcers to $500,000 for initial
indecency violations. Broadcast stations would face a
$275,000 dollar fine, up from $27,500, for first violations
and $500,000 fines for second and third violations. After
a third violation a broadcaster may lose their broadcast
license. Broadcast executives are protesting that the in-
crease in regulations and fines on their companies places
them at an unfair disadvantage relative to cable and
satellite companies that aren’t subject to FCC regulation.

Part ll: Freedom of Speech versus
Protection from Indecency

Efforts to increase government regulation of decency
in broadcast content has brought up a familiar debate
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of what we believe are acceptable limits on freedom of
speech. Freedom of speech is enshrined in the 1st Amend-
ment to the Constitution stating “Congress shall make

no law ...abridging the freedom of speech.” It speaks to
the fundamental right of all humans to freely express and
exchange ideas.

Free speech is an essential component of any democracy.
Through the robust exchange of ideas society may better
determine what is right and wrong, what has value and
what does not. Given the importance of freedom of speech
to our democracy, the Supreme Court has been careful in
not allowing many limitations on speech. Limitations that
have been allowed by courts include limiting speech that
threatens the public safety. For example the courts have ap-
proved laws that restrict speech likely to provoke violence or
to threaten national security. The courts have also accepted
limits on speech that invades someone’s last place of refuge,
the home. For example a local government can regulate
whether and how a company or politician uses loudspeak-
ers to broadcast commercials or political messages in
residential neighborhoods.

As radio and television signals are always within our
homes, some argue it is reasonable to expect a certain level
of regulation of this content, especially when it involves
the safety of children in protecting them from indecent
content. Advocates of current and pending legislation
argue that the government must protect children against
those who would choose to exploit sexuality for mate-

rial gain. The government already protects us against
ourselves in many areas of public life. Seatbelt laws and
drug laws are two examples of how the government enacts
legislation that is meant to protect society as a whole over
one’s individual rights. Parents expect a certain level of
decency when tuning in public forms of media that are
licensed by a government agency. Once obscene speech is
uttered, it cannot be taken back, the damage is done.

Opponents of present and proposed regulations argue that
defining what is indecent is too subjective and changes
over time. Some freedom of speech advocates believe that
regulating media content for indecency may open the door
to regulating political speech. Free Speech advocates argue
that increasing the fines on station owners and on-air talent
will have a chilling effect on the free exchange of ideas. If
FCC regulations of indecency are too vague, could a politi-
cal point of view be considered indecent and restricted?
Other opponents to FEC content regulations believe it is
the responsibility of parents, not the government to protect
their children from indecent media content.

The debate on whether FCC regulation of broadcast
content violates 1st Amendment protections of freedom
of speech is a classic example of the separation of powers,
and checks and balances in our system of government.
The legislative branches of the federal Congress and local
legislatures make laws that at times attempt to regulate
speech. Regulatory agencies like the FCC are under the
control of the Executive Branch, and are charged with
carrying out and enforcing the laws. Finally the Judicial
Branch, in the form of the courts, has the power to reject
a law if the courts decide it violates the Constitution. It is
likely that over the next year the courts will hear a case on
whether new FCC regulations and fines violate 1stAmend-
ment protections of freedom of speech.

Responsibility and Respect for
Others

Within this debate we must address the concept of
responsibility as being accountable for our actions,
and examining whether we are meeting our duties

in life. Because media companies have the means to
reach millions of listeners and viewers, does this make
them responsible for doing what is right for society, or
at least not inflicting harm? Should we expect media
corporations to not undermine respect for others by
promoting sexual imagery and violence that lessens the
dignity and value of all people? Or do media compa-
nies only have a responsibility to their stockholders and
the bottom line?

Do we as individual consumers of the media have a
responsibility to not support content that exploits sexual-
ity and violence for profit? Are we asking the government
to regulate content that wouldn’t even exist if in the free
marketplace of ideas we as consumers didn’t support it?

Over the next couple of months it will be interesting to
see if the Senate passes the 2004 Decency Enforcement
Act and what the final bill contains. Each of us can
express our views on the proposed legislation by call-
ing or sending emails to our Senators. Over the next
couple of years we will watch to see if new legislation is
challenged to the Supreme Court. We are likely just at
the beginning of a process that will demonstrate how
our society and government attempt to balance goals
such as protecting children from indecent content with
the goal of protecting freedom of speech. Il
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Notes

Vocabulary

Shock Jocks — Disc jockeys and radio personalities that push
the boundaries of what is considered socially accepted content
on the air.

Decency — Conformity to prevailing standards of modesty-
what is appropriate in speech, dress and behavior.

Exploit — Use to one’s advantage.

Obscene — Offensive in behavior, expression, or appearance,
lewdness; preoccupied with sex and sexual desire.
Responsibility — Accepting and meeting the demands of our
chosen duty in life. Being accountable for our actions.
Respect For Others — Affirming the value and dignity of all
people.
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Teacher’s Guide

Virtue In Action

Congress Considers Increasing Penalties for Indecency in the Media

Lesson Goals

» Develop understanding of the
concepts of decency and obscenity
and encourage critical analysis of
how these are defined, and how their
definitions may change.

P Examine the role of government
(Congress, the FCC and courts) in
establishing standards of decency
and obscenity for the broadcast
media of network television and
radio.

P Understand why the government
regulates broadcast media outlets
and not others (satellite, Internet
and cable).

P Analyze whether the government
should regulate the media, with
respect to decency, and whether such
regulation violates 1st Amendment
freedom of speech protections.

P Examine the responsibility of media
companies, parents and viewers /
listeners in relationship to media
content.

P Foster awareness of the tendency of
the culture to evolve in larger trends,
and the possible reaction to these
trends.

In Part I, students will learn about
current legislation regulating the
media and the reasons for regulation.
Students will examine the historical
precedent for modern regulation. In
Part II, students will be asked to discuss
the effects current legislation might
have on free speech. Students will

be asked to discuss the importance

of free speech and whether it should
be regulated. The extended activity
examines the different ways free speech
has been limited in the past.

FOSTERING CITIZENSHIP THROUGH CHARACTER EDUCATION

Part I: Government Regulation
Activity 1 Read Part I of the student text.
Activity 2: Discussion Questions Options

1. Why are satellite and cable networks unregulated, while broadcast content is? Is this
fair, right? Explain your answers.

2. Do you agree with the Supreme Court’s decision in the FCC vs. Pacifica that broadcast
content can be regulated because of the ease of which children can access it, and the
desire of our society to protect children from indecency?

Can the same argument be used for regulating Internet content, which for many
children is easily accessible? Or, is the Internet different because it is easier to install
filters, etc.? If filtering technologies could easily and effectively be provided for
broadcast TV content would this take away the basis for the FCC to regulate broadcast
content?

3. The definition of decency is conformity to prevailing standards of modesty- what is
appropriate in speech, dress and behavior. Do you think these prevailing standards have
changed over time, if yes, how? Let’s discuss specific examples.

4. Is it fair to impose multiple fines on radio stations for incidents that occur within a
single program? Is it appropriate to include a liability clause in a radio personality’s
contract holding him or her responsible for fines they might incur?

5. The opinion of the court in FCC vs. Pacifica included a quote from Justice Sutherland.

“A nuisance may be merely a right thing in the wrong place — like a pig in the
parlor instead of the barnyard.” “We simply hold that when the Commission
finds that a pig has entered the parlor, the exercise of its regulatory power does not
depend on proof that the pig is obscene.”

What do you think the court meant by this and how is it applied to the Pacifica case?

Part ll: Free Speech Issues

Activity 1 Read Part Il of the student text.

Activity 2: Discussion Questions Options

1. Why is the free exchange of ideas an essential part of democracy?

2. What are the present FCC regulations on decency? Do you think they are too vague?
Do you think they could be used to restrict political speech, and the free exchange of

ideas?

3. What are the major characteristics of the 2004 Decency Enforcement Act? How does it
differ from current FCC enforcement?

4. 4) Historically the courts have allowed certain restrictions on freedom of speech.



What have been the reasons for these restrictions?

Do you think the benefits of present and proposed FCC
regulations on broadcast content, in terms of protecting
children from indecent content, justify limitations on
speech?

5. How would you define responsibility?

Do we as consumers have a responsibility to consider how
our support of media content that is indecent or promotes
violence affects society as a whole?

Because media companies have the means to reach millions
of listeners and viewers, does this make them responsible
for doing what is right for society, or at least not inflicting
harm? Or do media companies only have a responsibility to
their stockholders and the bottom line?

6. Does the government have a responsibility to protect us
from danger and in the process limit our personal liberty?
What are examples of particular instances where the
government enforces laws designed for this purpose?

Activity 3: Group Discussion and
Debate

A. Divide class into groups of 4. Assign each group
a position, either for or against the 2004 Decency
Enforcement Act.

B. As groups, have students design a short presentation
on why their position is correct. Presentations should
address issues of whether the proposed regulations violate
freedom of speech protections, the fairness of regulating
some media and not others, whether the government
should define indecency, students’ views on the definition
of indecency, the technology of media filters, and whether
the level of proposed fines is appropriate. Ask students to
design a poster to accompany their presentation.

C. Have student share their presentations with the class.

Activity 4: Journal Writing

Assign students a character and have them write a letter to
the FCC based on their character’s perspective.
a. Howard Stern
b. Concerned parent
c. Radio station owner
d. Congressional representative

Extended Learning Projects

1. Assign students a landmark Supreme Court case involving
free speech. Have students develop a presentation
including: facts of the case, in what capacity was free
speech an issue, the Court’s decision, and the basis of their
decision. Include a poster as part of presentation.

Court cases may include:
Schenck v. United States
Chaplinsky v. New Hampshire
Brandenburg v. Ohio
Texas v. Johnson

Tinker v. Des Moines Schools
United States v. O’Brien
Cohen v. California

Frisby v. Schultz

Pacifica Foundation vs. FCC

Resources and Web Links

Huey, Erik, Artists’ expression and indecency legislation
(May 4, 2004)

Rahner, Mark, FCC indecency fight chilling free speech?
(Seattle Times, April 24, 2004)

Francher, Bill, KS Senator Wants Momentum Kept Up On
Indecency Crackdown (Agape Press, April 30, 2004)

Jordahl, Steve, Amendment Threatens FCC Decency Bill
(April 28, 2004)

House Votes Indecency Fine Hike (March 11, 2004)
Broadcasters Mull Indecency Code (April 1, 2004)
Broadcasters, Decency Critics Meet (March 11, 2004)
FCC: Big Fine For Airing Howard (April 6,2004)
Happy Home For Howard Stern? (April 16, 2004)
http://www.findlaw.com/casecode/supreme.html
http://www.theorator.com/bills108/hr3717.html

http://www.senate.gov
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